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PENSION PAYOUTS:
WHAT’'S THE BEST OPTION?

Estate planning and retirement planning go hand

in hand. After all, the more wealth you set aside for
retirement — and the better job you do of managing
your retirement funds — the more you’ll have left to
provide for your family after your death. One tough
decision that retirees face is choosing the best option

for receiving payouts from a pension plan.

ANNUITY VS. LUMP SUM

Some defined benefit pension plans give retirees a
choice between receiving payouts in the form of a
lump sum or an annuity. If you have other sources
of retirement income, taking a lump sum distribu-
tion allows you to spend the money as you please.
Plus, if you manage and invest the funds wisely, you
may be able to achieve better returns than those
provided by an annuity.

Choosing between a single-life
annuity and a joint and survivor
annuity can be an uncomfortable
decision — essentially, you and
your spouse are gambling on

each other’s lives.

On the other hand, if you’re concerned about
the risks associated with investing your pension
benefits — or don’t want the responsibility — an
annuity offers guaranteed income for life. (Bear
in mind that guarantees are subject to the claims

paying ability of the issuing company.)

SINGLE LIFE VS. JOINT LIFE

If you choose to receive your pension benefits in

the form of an annuity — or if your plan doesn’t

offer a lump sum option — most plans require you

to choose between a single-life or joint-life payout.
A single-life annuity provides the plan participant
with monthly benefits for life. The joint and survi-
vor option provides a smaller monthly benefit, but
the payments continue over the joint lifetimes of
both spouses.

Deciding between the two monthly options requires
some educated guesswork. To determine the option
that will provide the greatest overall financial benefit,
you’ll need to consider several factors — including
your and your spouse’s actuarial life expectancies as
well as factors that may affect your actual life expec-
tancies, such as current health conditions and family

medical histories.

One exercise that can help you make the decision is
to perform some breakeven analysis. (See “Assessing

the odds” on page 3.)

It’s also important to consider your current
financial needs — that is, your expenses and your
other assets and income sources. Even if you expect
a joint and survivor annuity to yield the greatest
total benefit over time, you may want to consider a
single-life annuity if you need additional liquidity

in the short term.



Choosing between the single-life and joint
and survivor options can be an uncomfortable
decision — essentially, you and your spouse
are gambling on each other’s lives. And if you

bet wrong, the losses can be significant.

Suppose, for example, that you have the pen-
sion plan, you expect your spouse to outlive
you by 10 years and you select the joint and
survivor option. If your spouse outlives you by
20 years, he or she will receive a windfall. But if
your spouse dies before you — or if you exceed
your life expectancy — it may turn out that
you would have been better off with the larger

monthly benefit offered by the single-life option.

Unfortunately, you can’t change your decision
retroactively: Once you select one or the other,
you're stuck with it.

The single-life option can be a risk as well.

You might choose this option, for example,

if you and your spouse have comparable life

Assessing the odds

Choosing a pension payout option involves a bit of
risk, so it’s a good idea to get a handle on the odds.
Using breakeven analysis can help.

Suppose, for example, that your pension plan offers a
choice between a single-life annuity that pays $3,000
per month or a joint and survivor annuity that pays
$2,200 per month. Assume also that you expect to live
another 20 years.

The breakeven point is the number of years your
spouse would have to live for the two options to gen-
erate the same total benefit. For example, in this case,
the single-life option would generate $720,000 over
20 years, and your spouse would have to live a little
over 27 years for the joint and survivor option to pro-
duce a comparable benefit.

Working with your estate planning advisor to crunch the
numbers for various scenarios can give you an idea of the
risks and potential rewards associated with each strategy.

expectancies or if you expect to live longer.
Under those circumstances, the higher monthly
payment will maximize your overall benefits. But
if you die prematurely, the payments will stop.

ELIMINATING THE GUESSWORK

If it’s important to provide your spouse with a con-

tinuing source of current income, consider combin-

ing a single-life pension payout with an insurance

policy on your life. Here’s how it works: You select

the single-life option, locking in a higher monthly

payment for life. Next, you purchase a life insurance
policy, using some of the higher monthly payment

to finance the premiums.

If you die before your spouse, the death benefit
provides your spouse with a source of income.

If your spouse dies first, you can choose a new ben-
eficiary (a child, for example) or simply cancel or

cash in the policy.

Keep in mind that the viability of this strategy
depends on whether you qualify for affordable life
insurance coverage. So it’s a good idea to wait until
your application is approved and the policy is issued
before you elect a pension payout option.

CHOOSE WISELY

To choose the option that’s right for you, exam-

ine the alternatives in light of your family’s overall
financial situation. This includes your and your
spouse’s current and future income needs, the needs
of your children and other family members, and the

availability of liquid assets to meet those needs. g



TAKE CARE OF A LOVED ONE WHO
HAS SPECIAL NEEDS WITH AN SNT

Whén creating or revising your estate plan, it’s
important to take into account all of your loved
ones. Because each family has its own unique set
of circumstances, there are a variety of trusts and
other vehicles to specifically address most families’

estate planning objectives.

Special needs trusts (SNTs), also called “supplemental
needs trusts,” benefit children or other family mem-
bers with a disability that requires extended-term care
or that prevents them from being able to support
themselves. This trust type can provide peace of mind
that your loved one’s quality of life will be enhanced
while not disqualifying him or her for Medicaid or
Supplemental Security Income (SSI) benefits.

PRESERVE GOVERNMENT BENEFITS

The costs of extended-term care for a family mem-
ber with special needs can be enormous and aren’t
always predictable, and these costs can endanger
your family’s financial security. An SNT preserves
your loved one’s access to government benefits that
cover health care and other basic needs.

Medicaid and SSI pay for basic medical care, food,
clothing and shelter. To qualify for these benefits,
however, a person’s resources must be limited to no
more than $2,000 in “countable assets.”

Generally, every asset is countable with just a few
exceptions. The exceptions include a principal resi-
dence, regardless of value (but if the recipient is in
anursing home or similar facility, he or she must
intend and be expected to return to the home); a
car; a small amount of life insurance; burial plots
or prepaid burial contracts; and furniture, clothing,

jewelry and certain other personal belongings.

An SNT is an irrevocable trust designed to supple-
ment, rather than replace, government assistance.
To preserve eligibility for government benefits, the
beneficiary can’t have access to the funds, and the
trust must be prohibited from providing for the
beneficiary’s “support.” That means it can’t be used
to pay for medical care, food, clothing, shelter or
anything else covered by Medicaid or SSI, such as
the basic medical care provided by those programs.

PAY FOR SUPPLEMENTAL EXPENSES

With those limitations in mind, an SNT can be used
to pay for virtually anything government benefits
don’t cover, such as unreimbursed medical expenses,
education and training, transportation (including
wheelchair-accessible vehicles), insurance, computers,
and modifications to the beneficiary’s home. It can
also pay for “quality-of-life” needs, such as travel,
entertainment, recreation and hobbies.

Keep in mind that the trust must not pay any
money directly to the beneficiary. Rather, the funds
should be distributed directly — on behalf of the
beneficiary — to the third parties that provide
goods and services to him or her.

CONSIDER THE TRUST'S LANGUAGE

To ensure that an SNT doesn’t disqualify the
beneficiary from government benefits, it should
prohibit distributions directly to the beneficiary
and prohibit the trustee from paying for any
support items covered by Medicaid or SSI. Some



SNTs specify the types of supplemental expenses
the trust should pay; others give the trustee sole
discretion over nonsupport items.

To ensure that an SNT doesn’t
disqualify the beneficiary from
government benefits, it should
prohibit distributions directly
to the beneficiary and prohibit
the trustee from paying for
any support items covered by
Medicaid or SSI.

Like many trusts, most SNTs contain spendthrift
language to protect the trust assets against credi-
tors’ claims. Also, in some states, it may be neces-
sary to include specific language providing that

the trust is an SNT, that the funds are intended for
only nonsupport purposes and that your intention
is to preserve the beneficiary’s eligibility for govern-
ment benefits. In other states, simply designing the

trust as a discretionary trust may be sufficient, but
it can’t hurt to include SNT spendthrift language
just to be safe.

ABOVE THE COUNTABLE ASSETS LIMIT?

If your family member with special needs owns
more than $2,000 in countable assets, thus making
him or her ineligible for government assistance, an
SNT is useless.

One solution is a Medicaid payback trust — an irre-
vocable trust established by the person with special
needs (or by court order) to pay for permitted sup-
plemental needs during his or her lifetime. When
he or she dies, any remaining trust assets are used
to reimburse the government for Medicaid benefits
provided to the beneficiary, with any excess assets
going to the trust’s remainder beneficiaries.

ALERT FAMILY AND FRIENDS

After creating or revising your estate plan, it’s wise
to discuss with your family your intentions. This is
especially important if your plan includes an SNT.
To ensure an SNT’s terms aren’t broken, notify
family members and friends to make gifts or dona-
tions directly to the trust and not to the loved one
with special needs. %

SHOPPING FOR TAX SAVINGS

RELOCATING A TRUST TO A TAX-FRIENDLY STATE

Peéple who live in states with high income taxes
sometimes relocate to a state with a more favor-
able tax climate. A similar strategy can be available

for trusts. If a trust is subject to high state income

taxes, you may be able to change its residence — or

“situs” — to a state with low or no income taxes.

IS A MOVE RIGHT FOR YOU?

The taxation of a trust depends on the type of
trust. Revocable trusts and irrevocable “grantor”




trusts — those over which the grantor retains
enough control to be considered the owner for tax
purposes — aren’t taxed at the trust level. Rather,
trust income is included on the grantor’s tax return

and taxed at the grantor’s personal income tax rate.

Irrevocable, nongrantor trusts generally are subject
to federal and state tax at the trust level on any
undistributed ordinary income or capital gains, often
at higher rates than personal income taxes. Income
distributed to beneficiaries is deductible by the trust
and taxable to beneficiaries.

For an irrevocable trust, the
ability to change its situs depends
on several factors, including the
language of the trust document
and the laws of the current and
destination states.

Relocating a trust may offer a tax advantage, there-
fore, if the trust:

4 Is anirrevocable, nongrantor trust,

4 Accumulates (rather than distributes) substantial

amounts of ordinary income or capital gains, and

4 Can be moved to a state with low or no taxes

on accumulated trust income.

There may also be other advantages to moving a
trust. For example, the laws in some states allow
you or the trustee to obtain greater protec-
tion against creditor claims, reduce the
trust’s administrative expenses or create

a “dynasty” trust that lasts for
decades or even centuries.

IS YOUR TRUST MOVABLE?

For an irrevocable trust, the ability to change its
situs depends on several factors, including the lan-
guage of the trust document (does it authorize a
change in situs?) and the laws of the current and
destination states. In determining a trust’s state of
“residence” for tax purposes, states generally con-
sider one or more of the following factors:

4 The trust creator’s state of residence or
domicile,

4 The state in which the trust is administered (for
example, the state where the trustees reside or
where the trust’s records are maintained), and

4 The state or states in which the trust’s benefi-
ciaries reside.

Some states apply a formula based on these factors
to tax a portion of the trust’s income. Also, some
states tax all income derived from sources within
their borders — such as businesses, real estate or
other assets located in the state — even if those

assets are owned by a trust in another state.

AN



Depending on state law and the language of the
trust document, mOVing a trust may involve
appointing a replacement trustee in the new state
and moving the trust’s assets and records to that
state. In some cases it may be necessary to amend
the trust document or to transfer the trust assets to
anew trust in the destination state. A situs change
may also require the consent of the trust’s benefi-

KNOW THE RISKS

Before you move a trust, be sure you understand
the potential consequences. For example, if there’s
a conflict between the laws in the current and des-
tination states, or if a state interprets the law dif-
ferently than you do, the trust’s income may end
up being taxed in both states. Also, it’s important to

. examine nontax factors, such as trust duration and
ciaries or court approval.

asset protection.

For tax purposes, a final return should be filed in

the current jurisdiction. The return should explain Discuss the positives and negatives of moving your

the reasons that the trust is no longer taxable in trust with your estate planning advisor. He or she can

that state help you determine whether it’s worth your while. g

ESTATE PLANNING RED FLAG

You have an interest in or authority

over a trust that holds foreign accounts

During the last few years, the IRS has stepped up its enforcement of the Report of Foreign Bank and
Financial Accounts (FBAR) rules. To discourage taxpayers from hiding foreign accounts, these rules
require U.S. citizens, residents and entities to file annual returns disclosing financial interests in, or
signature authority over, foreign bank and investment accounts with an aggregate value of more than
$10,000. Failure to comply can result in substantial penalties.

In addition to disclosing direct interests in foreign accounts, you’re required to report certain indirect
interests. For example, you may be required to disclose certain interests in family limited partnerships
or other entities that hold foreign accounts.

You may have to report an interest in a trust that holds foreign accounts if you:
4 Have signature authority, as trustee, over the trust’s foreign accounts,
4 Are treated as the trust’s owner under the grantor trust rules,
4 Receive more than 50% of the trust’s income, or
4 Have a beneficial interest in more than 50% of the trust assets.

If you're a trust beneficiary, recently finalized regulations clarify that you're required to file an FBAR
only if you have an interest in current trust income or hold a present beneficial interest in the trust. In
other words, if you’re a beneficiary of a discretionary trust or hold a remainder interest, you’re not sub-
ject to FBAR reporting requirements.

The regulations also provide that beneficiaries otherwise required to file FBARs need not report a trust’s
foreign accounts if the trust or trustee has already filed an FBAR for those accounts.

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other professional advice or opinions on specific facts or matters, and 7
accordingly assume no liability whatsoever in connection with its use. ©2011 ESTsol1



ALLMAN SPRY LEGGETT & CRUMPLER, P.A.

THE FIRM IS A MERITAS MEMBER PROVIDING BUSINESS CLIENTS LEGAL SERVICES
NATIONALLY AND INTERNATIONALLY THROUGH INDEPENDENT AFFILIATED FIRMS.

THE FIRM: The following members of our law firm are committed to our
clients; dedicated to our profession, and devoted to our community and
families. Working with these values and always with the goal of advancing
our clients interests through innovation and a solution oriented approach,
our firm provides counsel and legal advice to individuals and businesses
both locally and beyond.

R. BRADFORD LEGGETT: Is a member of the Bankruptcy Section of Allman Spry
and a shareholder and director in Allman Spry. He received his Bachelor of Arts degree
from Wake Forest College in 1966 and his Juris Doctor, cum laude, from Wake Forest
University School of Law in 1969. After serving a clerkship of two years for the
Honorable Eugene A. Gordon, United States District Judge for the Middle District of
North Carolina, he joined the firm of Allman Spry in 1971. Since joining the firm, he
has practiced primarily in the areas of debtor/creditor rights and commercial litigation.
He served as Chairman of the Bankruptcy Section of the North Carolina Bar
Association 1986-1987. He has been listed in the publication of “The Best Lawyers in
America” since its inception in 1989. In March, 1999, he was inducted as a Fellow in

the American College of Bankruptcy. He has had over thirty years of bankruptcy
experience and has represented debtors, trustees and unsecured creditor committees
in numerous cases in the federal courts. Additionally, he has represented creditors and
purchasers of assets in numerous insolvency proceedings both within and outside the
State of North Carolina. Mr. Leggett has been a lecturer in numerous district and
statewide seminars. He can be reached at rbleggett@allmanspry.com.

DONALD M. VONCANNON: Don’s primary area of concentration is in real estate.
This includes residential and commercial closings, foreclosures, leases, and all phases

of property development, including contract acquisition, construction loans, restrictive
covenants and homeowner association documents. Don is a native of Greensboro,
North Carolina and has been admitted to practice law in the state of North Carolina
since 1971. Don is a 1971 graduate of the Wake Forest University School of Law. He
received his undergraduate degree from Wake Forest University in 1967. Prior to joining
the firm in 1973, he served as law clerk for the Honorable Eugene A. Gordon, Chief
Judge of the Middle District of North Carolina. He is a North Carolina State Bar Board
Certified Specialist in Real Property Law-Residential, Business, Commercial and
Industrial Transactions. Don is admitted to practice before the North Carolina Supreme
Court and the United States Supreme Court. He was honorably discharged as Captain
in the United States Marine Corps and is an active member of Knollwood Baptist
Church, the Winston-Salem Civitan Club, and Habitat for Humanity of Forsyth
County, Inc. Don can be reached at dvoncannon@allmanspry.com.

C. EDWIN ALLMAN, III: Eddie’s primary area of concentration is bankruptcy and
corporate reorganizations. A Board Certified Specialist in Bankruptcy Law. Eddie is
currently a member of Specialization Committee of the State Bar. He has been listed
in the book “The Best Lawyers in America” since 1995 and has been named to the
Legal Elite by Business North Carolina Magazine, both under the bankruptcy law
designation. He has written numerous articles on bankruptcy law and is a frequent
lecturer on bankruptcy topics. A life long resident of Winston-Salem, Mr. Allman
graduated from Wake Forest School of Law in 1979. Mr. Allman may be reached at
ceallman@allmanspry.com.

THOMAS T. CRUMPLER: born Reidsville, North Carolina, August 4, 1950; admitted
to bar, 1975, North Carolina. Education: University of North Carolina (B.S., 1972); Wake
Forest University (]D 1975). Member: Forsyth County, North Carolina and American
Bar Associations; North Carolina State Bar. Practice Areas: Mergers and Acquisitions;
Securities; Commercial Real Estate; Corporate Law. Terry can be reached at:
terumpler@allmanspry.com.

EDWARD E. RAYMER, JR. (“Gene™): provides business and estate planning services
to his individual and corporate clients. His experience ranges from working with young
families to protect their assets and provide for their children to developing more sophisti-
cated plans for clients with greater assets and closely held business interests. Since 1975,
he has used such advanced techniques as family limited partnerships, LLCs, Grantor
retained annuity and Unitrusts, Irrevocable life insurance trusts, and charitable
remainder trusts in his estate planning practice. Gene received his Bachelor of Science
in Accounting from the University of North Carolina at Chapel Hill in January, 1970,
and his law degree from Wake Forest University in 1974. Gene is a N.C. State Bar Board
Certified Specialist in Estate Planning and Probate Law. He served as a member of the
Legislative Committee of the Probate Section of the North Carolina Bar from 1979
through 1995. Gene is a member of various Bar Associations and the Winston-Salem
Estate Planning Council (Secretary 1990-1991; Treasurer 2000-2002). Gene also works in
the area of taxation and corporate law. Gene can be reached
ateraymer(@allmanspry.com.

M. JOSEPH ALLMAN: Joe’s primary concentration is commercial leasing‘ emphasizing
landlord representation in the areas of office and industrial leasing transactions and
tenant representation in the areas of retail and industrial leasing transactions. Joe
frequently represents publicly traded companies in leasing matters throughout the
country. Joe is a 1982 graduate of Wake Forest University and a 1986 graduate of Wake
Forest University Law School. He can be reached at mjallman@allmanspry.com.
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from the University of Virginia in 1971 and was elected to both Phi Beta Kappa and Phi Eta
Sigma honor societies. He received his law degree in 1974 from Vanderbilt University
School of Law and in 1984 completed a extensive course in professional management
education at the University of North Carolina at Chapel Hill School of Business
Administration. Mr. Mann is licensed to practice law in North Carolina and is admitted
to practice before the United States Supreme Court and other federal courts. He has
served as general counsel and chief operating officer of a regional distribution company,
legal counsel to a large public company and legislative counsel to a federal agency. He
now handles matters in the areas of business organizations, commercial transactions,
financial institutions and licensing. E-Mail: tmann@allmanspry.com
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to the Bar, 2000, North Carolina. Education: Salem College, Winston-Salem, NC (B.S.B.A.,
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Associations. Practice Areas: Commercial Real Estate, Residential Real Estate; Business
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South Carolina and U.S. District Court, District of South Carolina. Education: University
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Carolina). Languages: French. Practice Areas: Personal Injury; Automobile Accidents and
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